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Introduction

This paper presents the main contributions from participants at the meeting of experts on fundamental components of laws and policies on gender-based violence.  That meeting examined progress and challenges relating to the theme, and developed some general and specific recommendations on gender-based violence and, in particular, on domestic/family violence.  Although the proposed critical components for laws and policies focus on aspects relating to domestic/family violence, the meeting stressed that public policies also need to address other forms of violence against women.

The meeting provided a significant opportunity to analyze the effectiveness of these laws and policies relating to women's right to a life free of violence.  In light of progress identified in various countries, the meeting prepared a set of key components for laws and policies on domestic/family violence.  Those proposed components have been published in a special document, which is intended for use in designing, evaluating and monitoring as well as in advocacy activities.

This paper contains three parts.  The first summarizes the submissions that served as the basis for discussion on the key topics of the meeting.  The second part presents the major discussions and recommendations on specific components for various forms of gender-based violence, and in particular domestic/family violence.  The third part offers recommendations for implementing the proposals.  The annexes include a list of bibliographic resources, web sites and databases on laws and policies relating to violence, as well as the agenda for the meeting and a list of participants.

Objectives

The meeting attracted participation from legal experts, academics, women activists, and parliamentary advisers from Latin America and the Spanish-speaking Caribbean.

The meeting had the following objectives:

1.  To discuss progress and challenges with respect to implementing legislation on gender-based and domestic/family violence in Latin American.

2.  To determine critical areas and components for developing legislation and policies on family violence, consistent with prevailing international legal provisions.

3.  To prepare recommendations for disseminating the proposed critical components for the development of legislation and policies on domestic/family violence.

Methodology

The meeting was conducted in two parts.  The first day featured presentations on women's rights, progress and challenges in implementing the 1993 Inter-American Convention for the Eradication of Violence against Women as well as some essential concepts for debate on legislation, policies and domestic/family violence.  For the following days, working groups were established on the various aspects identified as priorities, taking as their basis the discussion paper prepared by Priscilla Solano.

Participants in the working groups identified key measures that should be included in laws and policies on domestic/family violence, in the context of the 1994 Convention on Eradication of Violence against Women.  The third day was devoted to proposing compliance indicators and strategies for disseminating the proposed components.

1.  Presentations

1.1.  The multiple dimensions of women's rights

Marijke Velzeboer-Salcedo
PAHO/WHO
Laws and policies for addressing, preventing and punishing gender-based violence must be established on the basis of an integral approach to human rights, so as to give greater institutional coherence to public and private efforts in this area.  The transversal positioning of human rights in gender-based violence strategies and activities is the best way to close the great gaps between the objectives and measures expressed in international Conventions, national legislation, and institutional and judicial practices intended to prevent, punish and address the problem.  Among these three levels there must be consistency of priorities in order to guarantee women's rights, i.e. the exercise of their citizenship.  The comprehensiveness and transversality of human rights with respect to gender-based violence require consideration of the following aspects, among others:

· Social and economic dimensions.  These dimensions must be stressed in addressing gender-based violence, as part of efforts to improve public well-being, taking into account biological and cultural differences.  We are not all equal, and for that reason efforts to achieve equality must take this as a starting point in order not to create discrimination or violate other rights.  Among the social dimensions to be considered are such key ones as education, income level, geographic location, housing, and the environment.  Gender-based violence must also be addressed in terms of women's access to resources, to work, and to a fixed income that will permit them a degree of autonomy.

· Women's participation as decision-makers and beneficiaries in the various spheres of social interaction such as the family, the community, politics and religion.
· Nondiscrimination against women, in any form and for any reason.  Gender-based violence is one of the clearest indicators of discrimination against women

· Policies must be accompanies by sufficient funding to evaluate and monitor the situation of women in all geographic and cultural zones of each country.

a.  The characteristics of violence against women in Latin American

According to available data, between 30% and 60% of women in Latin America and the Caribbean have experienced violence at the hands of their partner, and of those victims 11% to 25% have suffered sexual abuse.  Physical abuse is nearly always accompanied by psychological abuse, and between a quarter and a half of cases involve sexual abuse.  Men excuse themselves for violence when the woman refuses to have sexual relations (this is the principal excuse), or because women show "lack of respect", or fail to look after the children, or are unfaithful, or for other unjustified reasons.  Most women suffer multiple forms of violence over a prolonged period of time: one-third tell no one of the situation, while between one-quarter and one-third turn to the health services for assistance.

The reasons that women remain in abusive relationships have to do with a lack of alternatives, the cycle of violence, economic, social and personal costs, among others.  The factors involved in violence against women at the hands of a partner are to be found in the various social, community, marital and individual spheres.  (See figure 1)
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b.  The consequences of violence

Spousal violence against women can have fatal consequences, including homicide, suicide, maternal mortality and AIDS.  Nonfatal consequences can be physical (pain and injury), mental (depression, substance abuse), or related to reproductive health (unwanted or precocious pregnancies, STD/HIV, gynecological problems).  They may also manifest themselves in high-risk behavior (early sexual activity, multiple partners, substance abuse, prostitution) etc.

c.  The relationship between sexual and reproductive rights and violence against women

Efforts to prevent and address gender-based violence are closely linked to sexual and reproductive rights.  Women's ability to control their health, sexuality and reproduction are seriously compromised by the abuse they suffer.  Women must be able to control their fertility and to exercise their right to decide the number of children they wish to have, and the family planning methods they use.  Moreover, control over sexuality implies the right to enjoy a responsible sexual life, in accordance with their desires and with their free consent.  In this respect, spousal sexual violence must be treated as a crime in specific legislation and strategies for dealing with domestic and sexual violence.

On the other hand, women must have the right to effective protection from STDs, including HIV/AIDS.  A woman who has been the victim of domestic violence, for example, should be able to seek an examination for HIV/AIDS and other sexually transmitted diseases, and if she tests positive, the results should be considered by the court in issuing a judgment.  The provision of services and information must be done from a comprehensive viewpoint, without coercion, and with proper regard to quality and the differing needs of the female lifecycle.  This must include the elimination of risks, complications and discrimination associated with maternity.

d.  An integrated approach to care and treatment
The right to a life free of violence implies that there must be policies in place that include detection, crisis intervention, and proper reference to the corresponding sources of help.  The people who staff those services must be given continuous training dealing not only with technical, legal and scientific aspects but also with perceptions and values relating to the issue.  A comprehensive approach requires the existence of care and treatment protocols and alternatives involving collective care, such as support groups.  It must also ensure access to justice, including legal counsel, and social policies of support during judicial proceedings.

Information systems are a key element for monitoring the scope and characteristics of violence, and for designing strategies and programs.  Moreover, prevention must be built into the various instances relating to the issue, in order to change the prevailing social views that legitimize and justify violence against women.  Mass publicity campaigns on women's rights and gender relationships are needed.  There must also be further work on issues relating to power relationships, empowerment, gender equality for women, the rights of victims (women and men), youth, children, adults and seniors, or other family members.

e.  Obstacles to addressing violence against women

There are a number of social, cultural and institutional barriers that limit a comprehensive effort to deal with violence against women.  These include: a) the lack of technical capacity or funding to implement measures; b) negative attitudes on the part of service providers and managers; c) institutional limitations such as on access to justice and the production of evidence to prove the facts alleged, problems and fears among health and education professionals when it comes to reporting instances of violence.  There are also other contributing factors, such as the lack of a reference system and institutional weaknesses in implementing policies.  We recommend that efforts to improve services for the victims of gender-based violence should include measures to prevent the revictimization of women by their spouses, the community, society and other players with whom they interact.  There must also be mechanisms to guarantee women's security and autonomy, and to empower them in all areas of their lives.

In conclusion, legislation, free access to justice, and public policies to address gender-based violence must constitute real systems of protection and avenues for realizing women's human rights.

1.2.  Women's rights and programs in implementing the Convention of Belém do Pará
Mercedes Kremenetzky
CIM/OAS

Violence against women is a universal phenomenon.  It was in the 1970s that this phenomenon emerged gradually onto the public agenda, primarily through the efforts of feminists and the women's movement.

Events relating to the advancement of women were taking place worldwide.  Influenced by the demands of women's organizations, and complaints that United Nations development activities had failed to include women's participation, the international community convened the First World Conference on Women in Mexico (1975)
, and this was followed by conferences in Copenhagen (1980), Nairobi (1985), and Beijing (1995).  Violence against women was considered for the first time among areas of priority concern at Nairobi, and in the Beijing Platform of Action this topic was accorded a special chapter, with strategic objectives. As well, over the course of recent decades, the United Nations also approved the 1999 Convention on the Elimination of All Forms of Discrimination against Women (CEDAW); the 1993 Declaration on the Elimination of Violence against Women; the appointment in 1994 of the Special Rapporteur for Violence against Women (SRVAW); and the 1999 Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women.

At the regional level, in 1990 the Assembly of Delegates of the Inter-American Commission of Women (CIM) approved the "Declaration for the Eradication of Violence against Women", CIM/RES.141 (XXV-O/90).  On June 9, 1994, the General Assembly of the Organization of American States approved resolution AG/RES.1257 (XXIV-O/94), "Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women, the ‘Convention of Belém do Pará’", thereby adopting the Convention, which came into effect on March 5, 1995.  To date, 31 of the 34 OAS member states have ratified that Convention.  This marked the achievement of one of the CIM's principal goals, and the beginning of another stage for disseminating and implementing the Convention, as the world's first and only legally binding instrument on gender-based violence.

The Convention declares in its preamble "that violence against women constitutes a violation of their human rights and fundamental freedoms, and impairs or nullifies the observance, enjoyment and exercise of such rights and freedoms".  Article 1 defines violence against women as “any act or conduct, based on gender, which causes death or physical, sexual or psychological harm or suffering to women, whether in the public or the private sphere.”  Article 2 establishes that this definition includes physical, sexual and psychological violence.

Article 7 of the Convention describes the obligations of states parties with respect to protecting those rights, and Article 8 specifies that states will adopt other programs and measures to promote public education and awareness, to encourage communities to combat violence against women, and to offer specialized services and assistance to women who have been the victims of violence, as well as ensuring research and the gathering of statistics on the causes, consequences and frequency of violence against women, in order to assess the effectiveness of measures to prevent, punish and eradicate such violence.

Over the past decade, according to an ECLAC study
, the Latin American and Caribbean region was one that paid particular attention to combating violence against women, involving a lengthy process of building social networks and institutional initiatives that have reformulated legal frameworks, created rules and institutions, and designed methodologies.

Similarly, the "Report on Violence against Women in Latin America and the Caribbean 1990-2000", prepared by the United Nations Development Fund for Women
, shows that by the end of the decade most countries in the region had amended their civil and criminal legislation or had created special legislation governing family courts, in order to punish and prosecute acts of violence against women.  Some countries have created specialized services to provide care and support to women victims of violence.  The report indicates that, despite the progress achieved, it is impossible to say whether violence against women has in fact decreased in the region over the decade 1990-2000.  Not only are records and statistics on the problem lacking, but there are discrepancies in the ways various states address the issue, which prevents a clear assessment as to its magnitude and the concrete results of legislation and public policies adopted in each country.

Those findings are consistent with the outcome of the project on "Violence in the Americas: a Regional Analysis”, which includes an examination of implementation of the Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women, recently prepared by the CIM in cooperation with the International Centre for Criminal Law Reform and Criminal Justice Policy (ICCLR), in Vancouver, Canada, and the United Nations Latin American Institute for the Prevention of Crime and the Treatment of Offenders (ILANUD).  That analysis focuses on: 1) the nature and effectiveness of mechanisms adopted by various countries in the Americas for implementing the Convention of Belém do Pará, and 2) the difficulties and obstacles encountered in implementing those measures.

This research was based on the responses received from states parties to the Convention to a questionnaire sent out by the Inter-American Commission of Women in April 2002, as well as field studies that were conducted in selected countries of the Americas, involving consultations and interviews with representatives of national agencies, governmental and nongovernmental organizations, and the academic world.

The study reveals that there are still serious obstacles in terms of information and records, access to justice, care and protection for victims, and education and training, which means that there are still serious shortfalls in achieving the objectives of the Convention.

The project found that efforts to implement programs and measures called for in the Convention have encountered considerable difficulties throughout the region. “It is probably fair to say”, notes the report, “that the full implementation of the Convention has not yet been achieved in any one of the countries reviewed. (…) All that can be said, on the basis of the little information that exists, is that it is very unlikely that significant progress has in fact been achieved in the last five years in terms of the amount of victimization that has taken place or the number of women who have been affected. If the institutional, attitudinal and programmatic changes that were contemplated by the Convention have indeed been implemented, they have, in most countries, yet to yield concrete results in terms of reducing violence against women.”

The study assesses legislative and policy efforts in the region to attack the problem of violence, and points to serious shortcomings in meeting the objectives of the Convention.  Among those shortcomings are the following:

a.  Legislation

Although states have amended their criminal codes to punish violence against women, the CIM study found the following shortcomings:

· Marital rape and violent sexual assaults within the home are not systematically and consistently criminalized throughout the region. 
· In many instances, sexual assault is still treated as a crime against morality as opposed to a crime of aggression violating the personal integrity of the victim. 
· The crime of rape, in some countries, is still defined in relation to the reputation of the victim. 
· In practice the defense of "honor" in cases of rape is still accepted in some countries. 
· In many countries, sexual harassment and stalking are still not recognized as serious crimes. 
· In many countries, violence is still not considered a criminal act, and is therefore not punished with the same severity as violations of other human rights. 
· Many countries have established family courts to deal with domestic violence, but the effectiveness of this approach has not been properly assessed. 
· Many countries have amended their laws to provide for increased penalties for rape and sexual assaults, but the actual sentencing patterns following these legislative changes have been rarely monitored.

b.  Access to justice
Other shortcomings noted in the region have to do with access to effective and fair judicial redress for women who are victims of any form of violence:

· In most countries, the actual protection offered women who are the victims of violence is very limited.  
· Women are frequently unable to exercise their rights effectively because they are unaware of those rights and they do not have adequate, free legal advice. 
· Insufficient provisions are made in most jurisdictions for the protection of victims and witnesses during the criminal justice process and while appearing in court.  
· Insufficient knowledge and awareness on the part of judges, magistrates and justice officials, which prevents effective use of existing legal remedies.  
· Difficulties in securing fair and effective reparations or compensation.  
· Mediation and conciliation in cases of violence against women.  
· In most countries, women living in poverty, or in rural or remote communities, destitute women, women with disabilities and women in prison face virtually insurmountable obstacles when they attempt to access the limited services available.
c.  Care and treatment services
Under the Convention of Belém do Pará, states are to provide victims of violence with specialized psychological and legal services, both for dealing with a crisis and for achieving readjustment after an experience of violence or rape.  There is no doubt that recent years have seen some progress in providing services for abused women and children: telephone hotlines, emergency services, shelters, special medical care and specialized psychological and legal counseling services.  Yet in most countries the scope of such services bears no relationship to the demand:
· Effective rehabilitation programs for women victims of violence are generally lacking.  

· Services that combine legal and psychological counseling are virtually nonexistent.  In most cases, help at times of crisis is available only by telephone.  

· There is a shortage of safe shelters.  

· There is a lack of services in rural and low-income communities, and little has been done to remove special obstacles that some groups of women face in seeking services and assistance.  This group includes, for example, women and girls suffering from some disability, whose needs are rarely recognized in the planning of programs and services.

d.  Information and records

In terms of statistical information and records on the problem of violence, there are severe shortcomings:

· Lack of statistical records on violence, broken down by sex and age.  
· Lack of a national system for recording violence against women.  
· Lack of mechanisms for monitoring and evaluating the issue.  
· Lack of a benchmark on the prevalence of violence, for measuring impacts.

The project recommends the following measures:

· Promoting awareness of the problem and respect for women's right to a life free of violence.  

· Community mobilization.  

· Encouraging the media to help eradicate violence against women.  

· Eliminating legal and customary practices that tolerate or contribute to violence against women.  

· Legislative and administrative measures to prevent, punish and eradicate violence against women.  

· Measures to encourage victims to report abuse and seek protection.  

· Prevention of institutional violence against women. 

· Due diligence in the prevention, investigation and punishment of violence against women.  

· Access to justice.  

· Eliminating violence against girls.  

· International cooperation.
The original report provides a more detailed analysis of these recommendations, but this listing provides an overview of the problems that have yet to be addressed in implementing the Convention.  While the conclusions from the report indicate the need for additional work to eliminate violence against women, the existence of the project is in itself an important achievement.  In many respects, the CIM project was highly innovative and at the time it was published, in November 2000, it set forth in concrete terms many of the obstacles and recommendations that were subsequently considered in the four subregional meetings coordinated by the CIM.

Before the official launch of the project, the CIM proposed that four subregional meetings of experts be held, with participation of CIM delegates and civil society organizations with experience in this field, in order to seek their comments and contributions for developing regional strategies that could help to speed up progress in implementing the Convention.  Those meetings would also serve to improve indicators for measuring gender-based violence, in order to continue the review process.

The first subregional meeting was held in Montevideo, Uruguay, on December 7 and 8, 2000, and involved the four member countries of MERCOSUR, as well as Bolivia and Chile.  The second meeting was held in Quito, Ecuador, on June 21 and 22, 2001, and involved Colombia, Ecuador, Peru, and Venezuela, members of the Andean subregion.  The third meeting was held in Panama City on August 27 and 28, 2001, and was attended by experts from Central America, Mexico, Panama and the Dominican Republic.  The most recent meeting was held in Georgetown, Guyana, on June 20 and 21, 2002, covering the Caribbean subregion.

The project itself, and the results of each of these meetings, have been published at the CIM web site, http://www.oas.org/cim.  To summarize the results of the four subregional meetings, in terms of common obstacles, they noted that there remain impediments to full implementation of the objectives of the Convention of Belém do Pará.  While some subregions identified specific problems, all four share common obstacles in terms of information and records, government participation and commitment, budgets and scarce funding, access to justice, coordination with civil society, systematic discrimination, ensuring care and protection for victims, and training for justice officials.

The recommendations were aimed at improving the current status of women by addressing violence in the community, and accordingly regional priority was assigned to the following areas: a) providing systematic information; b) government commitment; c) coordination between government and civil society; d) budget allocations; e) access to justice; f) social and cultural patterns of conduct; g) training and education; and h) care and protection for victims of violence.

All subregional meetings stressed the need to strengthen ties with civil society organizations that are permanently engaged with the issue of violence, in order to improve the design, implementation and evaluation of policies in this field.  It was recommended that NGOs be represented in delegations, consultations and formal proceedings, in order to reinforce partnerships and efforts at collaboration.

Moreover, the problem of violence against women needs to be redefined.  Violence against women has been regarded primarily as domestic violence, and legislation adopted to date provides no specific protection for the right of women to live a life free of violence in all its aspects.  Application of the Convention of Belém do Pará has been limited, and its spirit, which calls for the protection of women's human rights, has been altered.

From all of the foregoing it is clear that new approaches are needed for monitoring achievement of the Convention's objectives on the part of states.  In this respect, it should be noted that the CIM, according to the mandate from its Assembly of Delegates in November 2002, prepared a report containing a proposal to develop a draft mechanism for monitoring implementation of the Convention.  That draft reflects experience with existing mechanisms of the OAS and the United Nations for monitoring international treaties.  At this time, the CIM has begun consultations by circulating that report to OAS member states, international agencies, and nongovernmental organizations.  Upon completion of the consultation process, the Government of Mexico offered to host a meeting of experts that, based on the results of this first consultation, will formulate recommendations to signatory governments on the most appropriate measures or mechanisms for achieving this objective.  The next step will be to convene states signatories to the Convention to approve and implement the mechanism for monitoring the Convention.

1.3.  Regional evaluation of laws on domestic violence against women

Priscilla Solano
PAHO/WHO

As a first step in identifying the key components that legislation and public policies on domestic violence against women should contain, international instruments and existing legislation in Latin America on this issue were subjected to a regional evaluation.  The results can be summarized in the following points:

a.  Aspects regulated

Although the 1994 Convention of Belém do Pará establishes the various aspects that should be regulated, such as the prevention, punishment and eradication of domestic violence, the regional evaluation found that many countries regulate only one or some of those aspects.  It also found that some laws place the stress on punishing the offenders, and have provided inadequate attention to other components such as prevention, training of the players involved, rehabilitation of the victim, rehabilitation of the aggressor, and the necessary support services such as safe housing and social adjustment programs.

b.  Definitions of domestic/family violence

In the legislation analyzed, it was found that most laws include physical and psychological violence, while only some extend their scope to sexual violence, as is the case with Bolivia, Colombia, Costa Rica, El Salvador, Guatemala, Honduras, Mexico, Paraguay, Puerto Rico and Venezuela.  Abuses of property rights are covered in only three countries: Costa Rica, Guatemala and Honduras.  On this point, there is a need to standardize concepts of violence so as to incorporate the various aspects established in international law.

c.  Relations between victims and aggressors

Most laws regard the family group as consisting of persons who are united either de facto or de jure, with the exception of Panama, which excludes nonlegalized, de facto unions.  Rules of this kind condition the protection accorded to cohabitation where the family bond persists, excluding from its coverage situations such as that of women who have children by a man to whom they are not married and with whom they do not live permanently, or who are subject to abuse by their former partners, common-law relations, or relations between persons of the same sex, and violent relations with domestic workers.

d.  Right to information

The laws examined place little emphasis on the right of victims to information.  This is a fundamental right for giving victims the necessary tools to take the most appropriate decision in light of their many needs.

e.  Protective measures

It was found that all the legislation reviewed includes measures for the protection of victims.  Every law has its own compilation of measures, but in general terms the most frequent ones include prohibition on harassing or intimidating the victim or any member of the family group, specific punishment for aggressors, and the protection of property.  Venezuela, Puerto Rico, Dominican Republic, Paraguay, Argentina, Uruguay, Colombia and Chile are among the countries that provide for these three types of measures.
f.  Intersectoral coordination

There is a lack of measures to ensure proper intersectoral coordination for implementing laws and policies on family violence.  This shortcoming restricts the scope of sectoral interventions, particularly those of the health, police, justice and education authorities, as well as those of nongovernmental organizations and women's networks.  Countries that cover this issue in their legislation include Chile, Honduras, Venezuela, Paraguay and Puerto Rico.

g.  Information and registration systems

Some laws provide for databases or information registries on domestic violence, and all authorities responsible for receiving and processing complaints are required to submit those complaints, and update them semiannually, with due regard to confidentiality and the right of privacy.  The information so produced will be used for research and investigations to help prevent and eradicate violence.  Among the countries with such rules are Paraguay, Chile and Colombia.

h.  Legal evidence

Freedom and breadth of scope in assessing evidence are a basic aspect for legal rulings, and so it is recommended that the law should inform victims of the importance of producing evidence of the facts for use in judicial proceedings, regardless of when they occurred: the purpose of evidence is to prove that violent deeds were committed.  There are various types of evidence that the parties may adopt, such as expert testimony, forensic reports, documentation, and testimony by witnesses and psychologists.  Legislation covering these aspects is to be found in Venezuela, Uruguay and Puerto Rico, among others.

i.  Conciliation

Conciliation is a hotly debated topic.  The weight of doctrine considers that conciliation increases the risk to the woman, because the aggressor will generally fail to comply with any "agreement", and moreover the procedure does not address the violence itself.  Some studies have shown that most countries include conciliation in their laws, and even in countries where conciliation is not provided by law it is encouraged as part of the predominant culture, which holds that service providers know what is best for the woman.  It is important to note that the issue at stake is to strengthen the independence of those who bring complaints, and the decision of the parties should not be forced by subjecting them to conciliation.  Venezuela is one of the countries that still maintain such provisions, while Peru recently eliminated them from its legislation.  Other countries that do not provide for this form of justice are Costa Rica, Panama, Paraguay, El Salvador, and Nicaragua.

j.  Effectiveness of legislation

There are still restrictions that limit the effectiveness of special laws on domestic violence.  Various national and international forums such as the 2001 Cancun Symposium on Gender Violence, Health and Human Rights have identified some crucial aspects that affect the implementation of laws: a) legal loopholes and failure to monitor laws and policies; b) lack of funds in the budget; c) failure to extend the scope to all members of the family; d) power imbalances as the principal risk factor; e) lack of public services to guarantee access to justice through free legal counseling and representation.

The effectiveness of laws in complying with international instruments to address violence against women is related to the formulation of policies to guarantee their enforcement.  In this respect, a country's ratification of the CEDAW and the Convention of Belém do Pará facilitates integration of their principles into the domestic legal framework: because those instruments enjoy constitutional precedence, they oblige states parties to adapt their legislation and regulations to the Conventions.  The only exception is for those countries for which international instruments have the rank of law, and for that reason cannot take precedence over the Constitution.

As a corollary, we may say that the struggle against family violence requires active policies, and the issue must be given priority in the public agenda for protecting health and human rights.  This implies earmarking sufficient funding to implement policies appropriate to each country.

2.  Discussion and recommendations

This section reviews the discussion and general recommendations on each of the topics addressed in the working groups.  The specific recommendations on domestic violence were included in the proposal of key components for laws and policies on domestic violence, which were published in a separate document in order to facilitate debate with players specifically interested in that topic.

2.1.  A comprehensive approach to violence against women

Violence against women has been recognized by states as a violation of human rights.  This has translated into international commitments that imply obligations to respect, protect and guarantee the right of every woman to a life free of violence, and the consequent international responsibility of the state in case of noncompliance.

Initiatives have been taken at the international and national levels to address the multiple dimensions of violence against women, focusing primarily on designing laws and policies to address, prevent and punish certain forms of violence, particularly family violence, and to a lesser extent, sexual violence.  With some differences in terms of access, some survivors of family and sexual violence have used the services established for those purposes.  Nevertheless, these strategies focused on family violence have been inadequate to deal with the problem comprehensively, since the prevailing forms of violence against women go beyond their family relations.  It is therefore important that states should recognize the many forms of violence against women, and should take the necessary legislative and policy measures to prevent them.  It is essential, then, that states consider the specific nature of violence as it affects certain groups of women, who may be particularly at risk.  This applies especially to migrant women, indigenous women, women in prison, and women with disabilities.

2.1.1.  General recommendations

a.  Design and implementation of policies

· Develop normative responses and, in general, adopt and implement policies that treat violence against women in a comprehensive manner, and that will respond to the specific needs of males and females that have been generated by the historically unequal power relations between men and women, i.e. by integrating the gender perspective.

· Allocate and make effective use of funding to prevent, remedy and eradicate violence against women at the national, state and sectoral level.

· Amend domestic legislation in line with international conventions, particularly those relating to human rights, including the Rome Statute.

· Specify as violence against women the violence perpetrated by institutions and services, in accordance with article 7 of the Convention of Belém do Pará.
· Include a component on violence and human rights in all projects and programs covered by public policies.

· Provide incentives to encourage institutions to take measures to prevent and remedy violence against women in its various forms.  For example: tax benefits for private companies that implement policies to prevent sexual harassment.

· Establish incentives for the media to promote respect for the right of every woman to a life free of violence.

· Develop a communications strategy that will incorporate family violence in all projects and programs of the public sector, in order to ensure social condemnation of aggressors.

b.  Legislation:

· Adopt or reform specialized laws on domestic violence, consistent with the standards enshrined in the Convention of Belém do Pará.

· Ensure that legislative reforms establish emergency precautionary measures that will guarantee protection for victims.

· Laws on violence should empower public and private physicians to perform an expert examination and to certify injuries in cases of family violence.  Other health workers should also be able to issue substantiated opinions within their field of expertise, for submission before the court.

· Reform the criminal code to define rape as a crime against personal sexual integrity, regardless of the relationship between the aggressor and the victim.

· Amend legislation to remove any exemption for the aggressor and his accomplices in cases of rape, on grounds of his marriage to the victim.

· In situations of armed conflict, special attention must be paid to the situation of women.

· Adopt measures to prevent, punish and eradicate violence in institutions, such as:

a,
Prisons and penitentiaries.

b.
The justice system: eliminate judicial practices that support the persistence or tolerance of violence against women, for example, delaying tactics or excessive formalism that can discriminate against women.

c.
The education system:

· Sexual harassment.  
· Abuse by teachers

d.
The workplace: sexual harassment

c.  Care and treatment services

· Ensure that all services for protecting victims of violence are free, including access to justice, legal counsel, investigations, fees, stamps and seals.

· Adopt specific and effective rules and mechanisms of access to all services, eliminating geographic, ethnic, racial, linguistic, cultural, economic barriers and those relating to lack of documentation, sexual orientation and age, among others.

d.  Information and training

· Provide institutionalized training and awareness activities for public officials, including the applicable standards and protocols.  This training should be part of a broader program that embraces society.

· Develop a communications strategy to cross-reference the family violence component in health projects, programs and activities in order to make agents aware of the need to prevent family violence and to care for its victims.

2.1.2.  Specific recommendations

Health services:

· Guarantee that women can receive care in all health services, and avoid discrimination as a function of gender, class or social condition.

· Adopt the following measures in cases of sexual violence:

a.
Develop protocols for treating victims of sexual violence that include protection against sexually transmitted diseases.

b.
Measures to identify the aggressor, such as compulsory collection of semen samples when examining the victim, with due regard, according to law, to the remaining available evidence, including the word of the woman.

c.
Information and access to emergency contraception and other reproductive health services.

d.
Protect the identity of victims of violence and other key witnesses to the crime.

· Ensure that public and private health insurance covers services for women who have suffered violence.

· Develop a system for recording complaints, with due regard to the protection of identity, confidentiality and privacy.  The system will be determined by its purposes and will be part of an integrated process for addressing violence against women.

· Ensure that information is collected using "uniform standards" for reporting conditions/situations/manifestations of violence against women in the various public services (health, education, justice, etc.).

· Develop protocols for institutional care that combine legal criteria and sectoral standards, and assign specific rules for data collection and for providing sensitive, high-quality care for victims of violence.  Such protocols must reflect the need for institutional coordination in developing and applying them, and functional responsibilities for failure to apply or use such protocols must be established.  Provide states with the IPAS or WHO protocols, which include a chemical-prophylactic scheme for STD.

· Permit and encourage civil society and nongovernmental organizations to act both within and beyond their own structures to combat violence against women.

· Strengthen inter-institutional networks to enhance the effectiveness of existing laws and protective measures.

b.  Education

· Consistent with the Convention of Belém do Pará (article 8.b), take steps to "to modify social and cultural patterns of conduct of men and women, including the development of formal and informal educational programs appropriate to every level of the educational process, to counteract prejudices, customs and all other practices which are based on the idea of the inferiority or superiority of either of the sexes or on the stereotyped roles for men and women which legitimize or exacerbate violence against women.” To this end:
-
The Ministry of Education should ensure that the curriculum, at all levels, has contents that will convey to students the values of mutual tolerance, self-esteem, understanding, peaceful settlement of disputes, and preparation for family life, including the sharing of domestic rights and obligations between men and women, and, in general, the equality of opportunity between the sexes.  The same obligation falls upon institutions of higher education, public and private alike.  Moreover, steps must be taken to exclude from curricula, textbooks and supporting materials all stereotypes, criteria or values that express any type of discrimination or violence.

-
Education on women's human rights must be strengthened at all levels of schooling, consistent with the Constitution and the international commitments that countries have ratified.  Boys and girls should also be provided with training in human and reproductive rights.

c.  Access to justice:

· Guarantee access to justice by providing free legal counseling and adopting social policies that will provide support to plaintiffs during the judicial process.

· Provide training for all officials involved in providing these services, as well as legal workers involved with family violence problems in human rights, so that they can develop specific skills for acting sensitively and efficiently.  Countries should take advantage of existing training facilities and institutionalize such training.
· Ask that governments fulfill the agreements that resulted from the Meeting of Presidents of Supreme Courts of Justice, held in Cancun, Mexico, in 2002.

· Create specialized courts or tribunals with jurisdiction in family violence and give them the necessary human and financial resources to deal with the kinds of violence and emergencies that may arise.

2.2.  Domestic or family violence
Within the broad range of forms of violence against women, it is domestic or family violence that has received special attention in Latin America and the Caribbean.  Laws and regulations have been amended, and special services have been created to provide care and prevention.  Efforts have been made to disseminate existing laws, and human resources have been trained in various sectors, particularly in justice and health administration.  Although these initiatives vary from country to country, in terms of contents, procedures and scope, they have been found to present serious limitations in terms of giving effect to established rights and measures.  The recommendations presented below are intended to offer a common framework for reviewing progress and obstacles and establishing specific strategies for continuously improving the enforcement of laws and policies on family violence.

2.2.1.  General recommendations

a.  Definitions and international legal framework:

All legislation and policies will contain definitions of violence against women in each of its manifestations: physical, sexual, psychological, and property-related.  Various international instruments incorporate definitions of violence against women, which are to serve as the basis for national legislation and policies, in particular the definition offered by the Convention of Belém do Pará.

b.  Comprehensive assistance for victims:

· The victim of violence is entitled to free health, police, justice and education services, provided by trained and sensitized personnel, who must apply standards and protocols of care.  As well, institutions must have an information system for recording cases of violence against women, while observing identity and privacy rights.

· Because violence is a complex problem with many causes, it is important that various players in the public sector, civil society, nongovernmental organizations, including women's organizations, participate in addressing it, in order to facilitate reporting, ensure the collection of information, and provide comprehensive support and care for victims of violence.

· All care and prevention services relating to domestic and family violence must establish programs of self-help for personnel.

2.2.2.  Specific recommendations for sectoral interventions

a.  Relationship between victims and aggressors in the private sphere

Laws and policies must cover the broad range of possible relationships between victims and aggressors.  They must therefore take into account the existing models of the family and couple relationships, and the fact that violence can occur within or outside the home.

b.  Measures to protect women

Urgent or preventive measures must be taken so as to offer immediate and effective protection to the victim and her children, if they are in a situation of risk.  The judge may, without hearing the alleged aggressor (in audita parte), order the following emergency measures, among others: a) exclusion of the aggressor from the common home; b) guarantee a safe home for the victim until such time as the aggressor is effectively excluded from the common home; c) restore the victim to the common home; d) prohibit harassment or intimidation of the victim and any member of the family group; e) prohibit and confiscate any weapons in the home; f) order protection for the children; g) require the payment of provisional alimony; h) serve notice to the aggressor; i) issue orders relating to contempt of the protective measures ordered; j) notify the local police of measures taken to provide assistance to the victim, if she so requests.

c.  Specific sanctions for aggressors

Any person who has committed a violent act against another should be punished by law.  For such purposes, there are various kinds of punishment that can be imposed on the aggressor, according to the judgment of the court.  Those penalties include fines, community work, etc.

d.  Measures for the protection of property

Regulations against violence should establish measures to preserve the livelihood of the family group and its common belongings: a) provisional award of the dwelling to the woman and the children; b) orders of restitution of expenses and reparation for damages caused to the victim; c) temporary prohibition on the transfer of ownership.

e.  Conciliation proceedings

Conciliation proceedings should not be mandatory.  Experience has shown that this increases the risk to the woman, and that the aggressor generally fails to comply with the "agreements".  On the other hand, they fail to address the causes and consequences of the violence.

Conciliation or mediation proceedings should not be confused with the initial hearing convened by the judge, the purpose of which is to facilitate direct contact by the magistrate with the issue at hand, to determine injury or the risks facing the plaintiff; and to take emergency measures without delay to safeguard the integrity and security of the victim.

It is important that the plaintiff have legal counsel, with all the elements of assistance that this implies, so that the most appropriate decision can be taken.  This will obviously contribute to the process of empowering women.

f.  Considerations regarding sectoral interventions 
· The health sector must emphasize the early detection of violence, and must provide comprehensive and interdisciplinary care. The teams that handle victims of violence in public hospitals must be strengthened, and they must be in a position to report to other health services, as well as available physicians, psychologists and legal experts.  There must also be special prevention programs and measures for dealing with sexual violence.  It is also recommended that all physicians, and not only forensic physicians, be authorized to perform medical examinations and certify injuries.  At the same time, care must be given with due regard to confidentiality and privacy.

· The police must establish mechanisms of supervision and monitoring to insure compliance with orders received, in the interests of the victims.  As well, systematic efforts should be made with respect to: a) training and sensitization about the importance of the sector and its tasks in combating violence against women, and protecting human rights; b) monitoring the personnel working on these cases, to ensure that they are fulfilling their duties promptly; c) compulsory preparation of reports on the facts, in order to preserve evidence; d) anticorruption mechanisms; e) programs to detect and deal with police personnel with a history of domestic violence; f) establishment of permanent groups specialized in violence, so that personnel can always be rotated within the same branch, thereby guaranteeing the efficiency and continuity of training and sensitization efforts; g) the creation of specialized units within police stations; and h) a system of incentives for police personnel and officers.

· The justice sector must promote efforts at: a) training and sensitization for legal workers and officials in the issue of family violence; b) encouraging the judiciary to work in a transdisciplinary and multisectoral manner; c) create protocols for pooling and updating information so that all parties and institutions involved can proceed in a consistent manner; d) create a senior body, with political backing, to monitor the system.

· The education sector must provide information to boys and girls on human rights and on sexual and reproductive health.  It must also develop outreach activities to promote the duties of family members, the concept of domestic violence, and the available support resources, as well as safety measures in cases of sudden outbreaks of violence.  Teachers should be trained to identify and report children who have been abused and who belong to families with a history of violence.

g.  Legal procedures and the assessment of evidence

Laws provide for urgent measures of the preventive kind, but they do not always contain procedural standards, which means that the courts must fill this gap by applying normal standards adapted to the particular circumstances, in order to guarantee the right to physical and mental integrity of the victims
.  The procedure adopted in most legislation for the prevention of family violence is of a precautionary nature, designed to provide an effective and immediate solution in situ.

It is within this context that the judge must assess the evidence, with total freedom and scope of purview.  It is up to the plaintiff to provide all the necessary elements to demonstrate the truthfulness of the alleged acts, and the attendant risks she is facing, so that emergency measures can be ordered.  Victims should be informed of the importance, in judicial proceedings, of bringing forward any evidence or proof that will corroborate the alleged facts, regardless of how old the evidence may be.  Legislation on violence must establish broader rules for the acceptance and assessment of evidence, without in any way diminishing the obligation of judges to proceed on a rational basis.  Evidence may be in the form of expert opinions, testimony from witnesses, and documentation.

3.  Recommendations for implementing the proposals

· Legislation and regulations must include budgetary allocations for their implementation.

· Intersectoral coordination is essential for implementing laws and policies.

Public agencies for women must be strengthened through intersectoral coordination.

· The law must be monitored to detect obstacles to its implementation.  To this end, compliance indicators should be established for evaluating its effectiveness and compiling evidence for future reforms.  Those indicators should refer, among other things, to coverage, access, effectiveness and quality, and social participation.

· Public dissemination of the document on key components of laws and policies on domestic violence should focus on:

-
Disseminating the proposed document to regional and national bodies involved in the creation of national laws and policies.

- 
Promoting pilot experiments in using the document for advocacy purposes, evaluating results, and amending legislation and policies.

-
Promoting commitments among states to implement the proposal at the regional and national levels.

· The document on key components should be targeted at the following audiences: parliamentarians, legislators, justice officials, regional and national networks involved in the issue, women's groups, universities, government agencies, and specialized professional associations (law, health, education etc.).
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